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A constitution is not the act of a government, but of a people constituting a
government; and government without a constitution, is power without a
right..

Thomas Paine (1792)

The people must be present and presupposed as political unity, if it is to be
the subject of a constitution-making power.
Carl Schmitt (2008: 112 )

On the surface it seemed reasonable: let the people decide. It was in
practice ridiculous because the people cannot decide until somebody
decides who are the people.

Ivor Jennings (1958)

. . .; there is nothing more futile than rebellion and liberation unless they
are followed by the constitution of the newly won freedom.
Hannah Arendt (1990: 142)

... the narrative we tell ourselves about our Constitution's roots is a deeply
significant act of collective self-definition; its continual re-telling plays a
critical role in the ongoing construction of national identity. . . . In part
because Americans differ so radically in other respects, our constitutional
narrative constitutes us a people.

Bruce A. Ackerman (1991: 36)

Almost by definition, the old regime is part of the problem that a constituent
assembly is convened to solve. There would be no need to have an assembly
if the regime was not flawed. But if it is flawed, why should the assembly
respect its instructions?

Jon Elster (1995: 375)

A people has always the right to review, to reform, and to alter its constitution.
One generation cannot subject to its law the future generations.
Declaration of the Rights of Man and Citizen (1793: Art. 28 )

Behind every constitutional structure lies the possibility of revolutionary
overthrow—peasants with pitchforks, so to speak. The constituent power can
exercise itself through the forms of law, but those forms cannot ultimately
constraint the constituent power.

Mark Tushnet (1984: 2006 )
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55

B2 AR HIE R SRR BAGE RS R R BURHIRES] ~ RERRHVEA
FER] - FEPREEIM = > BVARHIET (constitution-making - fEfEHIE ~ SEILE) 2
FE—BFBUATT a5 - afim ~ LUK EE ) ERIVHER B EEEE - BF

(amendment )~ K288 B A B SCHY REUR AR - DRLIEE SOR Ry 780A88 % ,(constitutional
transformation ) ( Negretto, 2017: 3) - NE&FH M4y T F)AS%E | (constitutional
change ) » BCELEELIEERY T BEEEE | (constitutional development ) ~ T & A #E
/BB (constitutional reform ) » EEFRAVHIFEHERUEETHY T EXL - &
LIS fIEBEEEN R AZERER FE R R AN NS #iE AHU (replacement ) ~
T RARREIERT » 280 > A FUESErmEEl - WA nlas RASEH - SR
S EHIHH g AT A SRS - A a)EEER - RSB E G HIERIIIAE » P
X I A TR RS A REE  FIREEE  BEHE > TERNE %
BRI R BB - B2 EE ARSI 2T T E L EBREGH I E
e (Negretto, 2017: 3-4) -

FRBUAER SIS = » BB B ELEEU A2 (comparative politics) st
EC G (political change ) ~ B2 FUE3EE (political development) AYEREH
M#ET R 10 ~ E 2 REATEREE AR - Frrl 20 bt g EEEr
AVIEEE I AT 220 %S » Lh#rE A (comparative constitutional law ) E2E
&R/ O EIZE (Choudhry, 2008a; Hirschl, 2014; Ginsburg, 2016 ) - KA S » CLER
BUBE# mERIEEAVERE - ML E A2 A LR B AMEAIIRE © 5500 TAERE
EHAFREFEHISOR (text) @ MBUAEEE RIS HREHRZEIBUE - g
H 2R E EAIARES (context ) - Fij EEARTEH L = AR IEEES (constitution writing ) »
EHALIEAZAECE (constitutional politics ) o

i

P AISREREAN AR - RIERET (SCHECANERIE) 2T %8 Rosenfeld (1998: 1902)
IR - ABUSHEEI - REUSHREN - EEUEHRER -
2 Choudhry (2008a: 7,14) f5H » BESEUEEM - DURBUEHTE ; £ K, Choudhry (2008ab)
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Eila FRETHIBRIRE - NINEENEENZA (substance ) ~ K HIEAIIZF?
(process ) (Jackson, 2008: 1255; Klein & Sajo, 2012; Lerner, 2011: 6; Tribe &
Landry, 1993) - FATUIRIFIE (FEE) HEEFTEEREIRIEE > TTUE
et (E BB CEIRER 2R (8 1) DARIE Rty ARAYE ) Coutput )
BB EAEE RIS (what) > &R (outcome ) RIE 7y S AE ZE AL LE H AR (for
what) > EIFE(E#ERE « REEEZE - DURIEERE" R OERST I E SRR
AYVOERRRE - EFEEAG (who) ~ EEfy (why) ~ B5f% (when) ~ LR JTE (how) ©
ARIEHIE B (FE G A RRAY 22 8 (dependent variable ) > FilFZAYELH (& 50
t) #omn] DUE (E#N %% (independent variable ) -

| | T
B L
1 % wx apm || ez

B | i i

5l ¥% 7

- S & | wn )

S #

e |

[ 1 : BB SRR RIRE

BefPSeatam N ERAVHIERE - DU AR TEL R G HIRE (& - B2 3fM
TERFC Ry (T —(HE 5 ERIETF0E - B HIEAVEI - 2% - TMTZEHE
FRFA © 2 T2 > FRMEE TR AVARTE » HA > MG fl B wH
YRR - EFEREEN T2 - IR EES - DU A RS - FR - Ff It s h E e
SNE > BFEEBEFFA - EEGR DUGEBEH - &ig - BFIFEERE—
(E=ABBHIMES IR - AR N Z= AV A R G 4

i
I

¥ R Elster (2013) ARHIAGIRE RS ERE A5 -
* H Lerner (2011: 3-4) {5 sk o
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N ERHIHI =

EIEERIARE R LK - FIERIESE M2k B Emmanuel Joseph Sieyes (1789:
11) Fragy " ARRHIZRE | (constituent power® of the people®) - fEis# - fIE1E
A NRAFAE (people %72 demos) » [ » WA ZFTAMYEIZAEHIEN
R EEA AR > B RE] > ZEIRR (American nation) HYRESZAEHIFE A
A MY AR BN B T AR > BN R EAIERE
T MIRAREAETEIE E —EER - EF T HEZE e &R A 28
[k (constitute ) HEFSHIFEIIAR, BRI It > BB A REEE (nation
building ) HIZHAE - AT LUEME B LSRN —BEAF T B AR ~ SR (Tushnet,
2013:1986-87 ) - A i, » [REEIFAE LA & 24y (Lerner, 2011: 4) > 52
FAMET R IG A IR (recursive) s (& 2)

E/E FE

BIEHET

[ 2 : RIREFARVERER %

Lerner (2011: 6, 19-26 ) Hf5 N\ RELH|FEAVRE (1A W TE (R4 HE © AE
(essentialist) HLEIEGEAEHIE ZAICEFEE—RFEARLERS - 385 - Utk
AR EERBEIEEER (thick) SUEFUEERE - #EA S EgH b
JefEE » iR A AR HIE L \E&SHRED STH R RIFEZ A EE

® JEH 75 pouvoir constituant » 75t E power to make constitution - £ K, Klei 1 Sajé (2012: 4) -
);'2 Lerner ( 2011:5) -

ERE AL SHSEIHFREE We the people of the United States » EFFETE (n.d.) AYEEE
&= TR ENRERENAR > #asERE T RMIEREEE -
7 K RiE# THITE = 5 (Declaration of Independence, 1776 ) ~ T FSHs {5k o (Articles of
Confederation, 1781 ) ~ 3 T1789 &% ; (United States Constitution, 1789 ) -
® BEYEARPEEEREF (Federation of Malaysia) 45 & 3£E047A FHIEE % B 2cHE (Malay States) » 7~
A AR PEEE NATRER A -
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( nation-state constitution ) » EEGIFFZR ~ JKE ~ HiE ~ REREEZL  MEF

(proceduralist) SEEE{IIHEATHIHE I EE AL AT (thick) ANRERE’ > BB ER
AR ACEEE N RIYEEIE] - LUEESHY AR i B BU A ~ LA E R ERIGR
[FEIHEERE > FrilETHYE B HEUE A (liberal constitution ) » EEAISEEIRY RS - iBE
WTEEA AR FINE R G » Al B AWEN SR BRI BUEIRE ~ LAY
walE > MieE e & A LERRE - R(EER - AR ES AR
HrayEUaEis - FEtalERER (pp. 15, 26-29) -

RATEFETEE
Choudhry (2008a: 5-6) & EHILEEEFAN KBl (regulative ) ~ DL AERL
(constitutive ) FIAJE" : B HIMEIHAE ST B {EA% (enable) ~ LUK FHER (disable)
BUBRSE - AiE S EBURHIE Y - SPTREIRYZeHE ~ RAVIERY ~ KB
HR G E - &% A EERRAVAE PRSI (CELEAR % supermajority ) ~ B¢,
EEEMRG (EOAREEZE) s BEENDIREEE A RAVERS - S (forge) &
BIECATIIE > — 7SS ~ S AL ERA SRRk S i o VB G L [E RS
(HEHEBEEFIEHEZRE ) S— A E AP E EPUa L FERR AR5
DN ECHY B TR - [FIRRHY » A AV BB AIRE ST TERYR ] > 5540
TE—{EZ TR - A AR R S YA -
Tushnet (2014: 1983-84 ) f5H - BRI AYEEE T FTEH —E#riiV=0A -
PR T 5 2Bt (statehood ) &5 & piEfE g 20V R ~ RIS S
FEEFAFAE » EEDENBUNEIRE 0T EERHER] - 5551 » FE—(E 2 ThIEd
S BAEFAEMHARFELGHIESS - Lerner (2011: 17) KFRiTHETE Rl HY
(institutional ) TAE » RLE RS R EURHE RGN LATRIEAL - BRI R BEA
{1y (foundational ) ThEE > FHZRFRZELLEEE ~ S E RATERINVEER » FFhlE

° 52 Habermas (1999: 118) FisEyEFEI=Z B ¥ (constitutional patriotism ) -
G RERE R EOR  FERRIE] R  ECHE ST R AKE - R BAEFR 2177 Jackson(2008: 1253 ) -
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EEf%R/F (national identity ) ™ -

Jackson (2008: 1253-54 ) f5it} - HllFEA Mg HBEE R LaT i —#&A - &
AR R AHEEEE S (constitutionalism ) - 5t E & TR FVAEK
IR R, ~ BRAERTIE ) AGRIRE A ERAVRER ~ SR 5 A S B M AR E A AV EREZE -
SRR E B A AR 3 - GEER A% - IREL A ~ DURGE 1R5RTT ]
HI » FrE B EFE (new constitutionalism ) #—5 F 5k - F5IA 1] DL AR i B
FIE K" - WMRIR AN LEETRIES - AR E2SHETS
P HVEREFEE » 8T - EREEETRAN BN » & AR U
SN E—EREE IR NI KR RGH] ~ B BREETEE R EZE - fy T
HEEAEEH—FHEE - AN ZEHETHE (Tushnet, 2014: 1984-85) -

BRI TER R ATy EAEME %AV H (rationale) »
BFEENE (motivations ) ~ FHE (desire) ~ Bif57& (belief) : HHRBUSSEEAGES -
FATBUETT AR IMES] ~ Flzs - K& (idea) ** - Rakove (1987) 53135
EENHIESRE  DUREERIER - Flis - RBUSTIERIZ %SR- Elster (1995:
376-86 &5 A T HIE (VBN SASE ~ R (52 B4 B FIIZ5 i passion) ~
FEME (reason) ([& 3) : (—) HlmBE S A - BEHE - R ={{/gm > &%
HIFH W HIE R g B E ARS8 SRR L E RS SR EREST
B S RIS — E S R 2NV > HE AR A fTRE R R B R
(NFLF s BB A AN £ 5% > MR GUER S TISHEIRE H % SO
e SR O T EEERES - F BN G RS R -

1 % H Tribe 1 Landry (1993: 630-31) HAE L -

Y OERIEE E SRS 4Y > /. Pennock B Chapman (1979) > AREFHIER LS » & Elkin
Bl Soltan (1993) -

' Soltan (1993: 1413 ) FEAPLLAR LY A58 A HRER A IS TRz iE 44 | (Potemkin village ) »
Y OEE RS R (A ER E SRR AN TR BB E R PR E RN B EBUAHET
HHE TR &5 - MESERAHEEEES - BEFE -

P a e B (fear)  EAIEEEREGRIERSY T XS HILNEE > SEELWTHE
KA EELE EEE] A+ (Elster, 2013: 204 ) -

' Ginsburg (2016: 1354-55) 5! » B T & HEEEIREHIIERRES > — B2 0T © #2
jEE ) B/ D ERRRS B S = HIAM A 47 E( Elskins, et al., 2009: 7 )- Soltan( 2008: 1411 )
W - BE - fI5F ~ RAEH SR F SR ENF a5 2417 -
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(=) NEH BEEAMEHRA RIS - BREEEAVES - BEANENEHERE

(self-binding ) LIfE - — 51 A AR ORE D EUBRERAIRER] » 55— 50 A AR L 75 7%
DRIRy B SRR R 2% O E SR T3 E R (S5 « (=) MEREEMEA RE BRI 25 ~ RS -
R LI HERA R A R L 3 W 1T 4 TR SR RE (S L

5

Al
B
[ 3 : HIFEV=TEEN

IS AR

fR¥Z Elkins 22 A (2009: 6 ) > ££ 1789-2005 £Efi] - TSR F77%8 200 Z{HEI% -
ARILAHIET 935 BERIA ¢ 1€ 1990 LA » EALHRFAT 120 HLHTEE ([E 4) - Elster

(1995: 368-69 ) HHZ % - TMAMHIFEF AT W « (—) +/UHERAYS=M

[B5E ~ TAER ~ ROKRE 0 () 1848 fEEAEURIRAY HHS - RFEAMES 15 (H
o JetrARa - REGEE S (Z) — RN BIER ~ FE R ~ KfE
[ERIBEHS (DY) [ SR A TR & T B H A ~ 18~ R RAIRE (1)
£ 1940-50 F-(X > FEel] ~ RUABITE RHAIE IR © (75) 4E 1970 S48 fa it »
Al > RPEPEA R AL E s DU () 3R~ B ER R R T ALEHETHE -

Elster (1995: 372-73 )543 » [F 1 2 E0HY 1787 FIABUARIROR B 1791 750
K rABREIZRAE 1970 SEACHTHTEE (AR 1975 380k ~ @ 1976 3504 ~ RIGHLSF
1978 FiR) BEAHAINLREENRE G - EAAHIFES B RERIE ~ 202
PN IE © fiE e A AR IR > EAEON B 5 F TR ~ 5 =T 5
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REVETER 1% 5y Ryrr B e (cognitive model ) K2 (5 & AJHE°( upgrading
of beliefs ) -
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1700s 1750s 1800s 1850s 1900s 1950s 1960s 1970s 1980s 1990s 2000s

R International Institute for Democracy and Electoral Assistance (2011:9) -
B 4 +/\tHECDIZREIFIE

HIRBARF R SN Gy ~ B F BRI - B RE - B - R
“EPFRfGi4% >~ 1% (Jackson, 2008; Klein & Sajo, 2012; Negretto, 2017 ) - #E#5 Elster
(1995: 370-71) > 5T SRAHRFIR A B IS AE B R AT B AP P5 » B st & ak
REi (SEE] 1787 04 ~ AR 1791 =ik ) ~ an (VAR 1830 FJE ~ JAR KA
Fy 1848 #Fix&) ~ BUiES & (1970 F(UHYRER ~ 1990 FAIHYERER) ~ 5 LEUF
Ba O 1791 B0k ~ AR 1958 L) ~ Bl (FREIERJORERTE ~ HA R 3%
RAMEZIORE R ) ~ BRIREE (AR 1946 %0k ) ~ (EE{ECER] R B RIE AL

—RKEL) ~ RIERMARIIEIT (BB ~ R ROREAR R 2 56 =550 -
Lerner (2011: 16) f5t » NEBHHIBIZR LR « EEMANVEIREFEEX
BUGS R RAHETHEEA iEEN - fERa 2k A\RIERTEEESEHE

YRR 1848 iR T BB - RANTHIR R R R B B SO R (R B
1 BT SEIE R AE 1989-90 AEAT(E] S5 By 3k 7 -

19 fR4E Aarato( 2000: 17 ) ErfiE#Ef%( regime transition ) 3% 245 = A1 B F( transition to democracy ) ~
B /DB ERELE S (transition from authoritarian rule ) -
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HUHR AR (% » B R i e A R HInoRed - B Sk E g e
C s ERIR 2 % FrEbR T AR (state-building) HYZHAE™ > thEtEEE
PRESHVTTIE - ARREDRIRIE » 2 S ARERER (self-assertion) »

= {EFEHHYRIERZ (nation-state ) » [t » HlE A RBEEEHIESR © il
HEREEEEBERN TR (Klein & Saj6, 2012: 8-9, 13) -

PRIfT > TEAL T MBI (1978-94) ~ ReRBREIZ (1989-95) MR FEAL - A
=0y —MREETHE  HEH - MERERERR - R ANE SRR
LGS - BUA ANPIEA HIREAVEAR - S0 S0 B R F | SE s -
1958 - 7EE 2 FIARHUARIBUN Ao BEHY 1946 R3804 ARG TEBUAIREI B2 2 1% -
EBCE A AR EEE - SN EIRF S BT EE T BRI LUS - 5t
VR AR RIE o SRR ZENE (Juan Peron) 71 1949 I FEHU
1853 F-5E A HEE My T EEEST M HEETradae SR #k (Boris Yeltsin ) £ 1993
FEENTORENE - MR EBUEHIERSRES) (Negretto, 2017:7-8) -

HIFRVARTE

RE&ETFH B Teitel (2000 ) £z (model ) ~ Arato ( 2000) fIFE =t (form ) ~ Jackson
(2008) Hy#zRfE (approach) ~ /2 Lerner (2011) HYyHiEE (paradigm) > AHGE
PR A I T A AIETHY - Teitel (2000) f£ (#AUIEFE) (Transitional
Justice) HipLAEEEL (chap. 6) &famE AIEZ: (constitutional justice ) ~ K FERY
B F# (transitional constitutionalism) » tsi R AF & THEAIIESE 2[5 - ZA{ 2
T HBAVERE - SEREFAT DETEA G - Wk N A TR R R AN T
JMHA LIRS AR E £2 (realism ) BIERAH Y28 (idealism) ~ K& =) R 1L
DIy EEREE#E (constructivism ) ©

R HAVIE 158 EERERNBUEZEHE - B30 Ml
B —RNTLE - R SN R BUAARE ~ REFIRAR - HIL > B

cHHk

# &, von Bogdandy (2005) FHRAFEISEM ~ RS - LRI BRI % -
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an R BUEEESNR IS FEUE ~ WA T BUERRY > ST a R AAS
B AETEAES - FTlE e — A TR EE .22 (organic constitutionalism )
(Teitel, 2000: 192-93 ) - fH¥fH - FARHVEIAE FFER 7 5RsAMH B ARIRHEHR
fE) > BEGABUSHSHIEE - R ERHEUG EEHEHE > fIEE—fE=E
AYEEELTT Ry (act of foundation ) ~ Z7ARLE FanHYECA - HilF L/ HEMEHEUE -
KEAKE iR EE A F I F % (foundational constitutionalism )( pp. 293-95 ) -
A3 > Teitel (2000: 195-97) R T2 ELERENE R AR IHAYHI =
S WS ST R P AR IR RIS 0% TR - RSB B IL
HYBER R B LY BUE R - AR EERIG AL E S » I - FANEEZE
Mz ~ RREERZAIYT - MR REIRA BRI TR - EENES R
i HIAE B B ACGER R FALVER - BTk - DURPEHIE » KT
TREENES  ERREMGRER QA LE-PHBEMICE AL > FHUt

e g F AR (pp. 197-201) - Teitel (2000: 209-11) 37Ky & &AM

DRI A NG, ST EEE R - R R A B
(critical constitutionalism ) -

Jackson (2008: 1249-52, 1255) #E— 30k » EARATHIE ST BB AIZ
o LHERERAEE - ZE5fE L (supreme) ~ DR A R[E% (entrenched )
SR B AT N A I AEFAFRE - k2 Ackerman (1992: 48-54) fift
&y " FIERFZ] ) (constitutional moment) 3 ZA1T » ELEZHIFAVERFA 2 ~ G =
FZREER - # sV AE FAR AT RE AR AR 22 - B A R L ALBAR A Bk
B S AEBE TR OESCIIEC - EER IR wia 8 R -
E G2 S B IE - PRIt TR YA - BORER T B B S

2 g SR Teitel (2000: 1979) &SR ¥ B KRRV E LS A 1AL R AT R (residual ) -
ZEMERE (restorative )

2 Teitel (2000: 201-209) 37 fEEEANTEAE « HEHEEFRF R ILNEE - EENERE

% # A IR S AR E AR -
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HIZEE (transitional constitution ) » 55 FEAE S #ER AT TR i % ~ PR (eI AEIERE
IREN AR - AEEE—DEK -

F3 » Jackson (2008: 1261-70) & f#2€ (post-conflict) 1 & =& FEUFERETS

Z MR R RIS o Ry =H  (— ) PRJJHTELRRE (quick and break ) =i HIERAE

TERTE - SUEE M ETEEER 2B BsEEE AR EIR (Loyalists) 435
BB ILECE R A - IREMTETIE AR B 5540 R R HSNEEE )
I ABRERERS - MG EEIRE A ECEE )12 NS ] DU B R M e
B BRI HITEEL - DA HAS - () Wit i 2 75 (incremental, multi-channel )
BB BES GHVRBERR - (R ST A BRERTET '8
BN E A BREE - (BF - 1% - JEIERNERETRE - Se A ELETTH
TEEEAT - fJEOK  EAUERE ~ DUR&ISH] - (=) #IEMmZ M (interim,
multi-staged ) =R FERIEHIHIE BT - SeigEEEARR  SEEHETEEE
7% FHRERERGEEEL > SSUTEHI BRI

AN > Jackson (2008: 1270-71) $HK » AEZEMEEA  BREEEL - 0
AN ERE ER T - 2 BE - 28 B35 HAKIBSREEERR
T~ B A RRER B EA BB R E R A R S g
HIFAVEIR - AREHEE IR E - EBUENARE i EAEETIE - DIRES
HEARBRENTE 4 > REEEENEE R B Ao s NI
IR 2 ACE (R B T RVE 3 > IZZ5Rm - AR

Lerner (2011: 6-7, 33-36) t L EH| - ZEAF—(E S 2AVtE (deeply
divided society”) » BE:4/H HREIMIM& AL ~ k= SEEAREEE - FEETH
MMESEEIHEG RIS - BIR T REERBUAFI RIS - R A AR
PRI R, HEMEE R B AHINESIIRE - Hashas - I EE e m b IS

B B EREBCAEARE - REE  BHETEREENERAESELES B
EREIRERERA T B B 5 R LIER - SR S EIRAT LS " We the divided people |
( Choudhry, 2008a: 5; Lerner, 2011: 31, 36, 42-43 )5 RE i =15 4 U@ 220V (2 0 B Harris B Reilly

(1998:9-13) : HRANELEEZAIH]FE > H Lijphart (2004) - & Choudhry (2008b) -
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R BT L T TR R ik B2 4R Tt M seE » ATLUR
TR RISE = BT EHE (Ead]) - 2080 e EEas iy & AN
F (B ~ KRG BT BRI (CERIR ) - #a)ahsl - BLEGEHIEE
{EEEE RGBS - AU BB EEEME RS2 (p.39)

Jackson (2008: 1280-81 ) 5 FIEfE Teitel (2000: 196-97 ) HYERE » thitEE]
BB ~ NEECERTE - TERAHEBERFIEENAAANE  SUR/EENUHA
B LS B ATARY RIGHERGEA — SR GRA B L - ST AR TR
BT HIRIUE AN & 55 X GERER - T4 R s e ey L= - ARk
A BAEERALE - AMEZIEE AN AT EHEEFRENRIAGAZ AL
HETE S HREC R stei  [RARRY R R B 7 2R BRI 2 217
{BfEEZE - 280 > EEE TR AENER - ERREE SN - 5
HRZ > ek v » EeGE B (pp. 1281-82,1285) -

A EE

LB HVERZ N = - 2855 A2 EE)(launching, initiative )~ FfE( drafting )
DL R % ] (ratification, certification, adoption ) % = {#25E2% ( Klein & Saj6, 2012) :
Elster( 1995: 373 )3 Fij&tH £y _FiiF (upstream )[R ~ 1% 7 AIIE N (downstream )
BRI = 540 - Negretto (2017) RAIFMEIZZATE LR FRIERE PO AR E > B8
EHESS - HIEERS - REELE - RARSHL; Arato (2000: 250-55) 37 Ayth
WEEEHERERE S FREFER aEgs#P X - @ i  AEEE

2 Soltan (2008: 1416, 1421-2) [FIBEHTE5R - fERETIEIEISE (fragile state) HI7E -S4 M FHE
EEATE RS L > NEZICHIEE FREE L ZRE - S4B (moderation ) » AH#E A

oML - T R KRR (B VBEEHEE) -

% | erner (2011: 36-46 ) ZEHBE{EVUIEE IR &1STHE 2% (incremental constitution ) » AIFEJE
ZRR - JEEA MR KA RS - B EBGEEE g > A e e e S I

KASEARE Lijphart (1977) AR F1=CEF (consociational democracy ) -

% £ Saunders (2012) fJ#:Eh (agenda setting) ~ %5 ~ DI fT55 (implementation) » ifij 2
NE &R ~ HE - RAZT] - Mendez B4 Wheatley (2007: 15-17) FraiUlE i 2eMs » HEZ
fERIEAREEL - FRGEE ~ DLEAZ 7530 - 25 Quentin-Baxter (2002: 665) (HYEH548E: -
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ECRREAONE ~ SR (veil of ignorance ) ~ Jx 2B - FHET | o i ELIERIY AR
TEE S LR - EREIR T B RAR R S EBRAARER THE » FiF
e T HIE(ERSATEEE | ANEENEHRERAL T - BR T 2B EIH E (ERE - d
HERARELE  ARSH - R—FERIRATRIE (% 1 fIEAINER R
2%~ DUk 2 b RS R 75 ) -

Arato (2000: 29) ELSEHI RN T E A 2RI 2 Negretto (2017: 18-21) 375 -
H BB E AN R MR - S EE - RIS - fIERErAR
fotk GETEM) - DURSKESH: (TEM) 195 E © piE e N B EE R
il » B AT AT — L a AU AR - AEERBARTE RESE - 5
RBUBE T EERE/VAYPREMEIER REAEHEEEEFTEET -t
BRI IE B E AR — B B OEE - BT IRBUN - DU AFERR
f554% - Jackson (2008: 1293) HEENESE - IRt IREEAEZR » —&RT
FEFp T RE & LRHEE -

Negretto (2017:19) $5H » REHEERERTE - 2/ D EEEH B 7 Hss A
MEE TR FERYRRE - RIEERIE R (U HI R ? RIGEENNE - BREEE?
SR HIET B AT AT 2 MR — B R T KE - BB SRR
R ERPUAREIIAIUTR G AT BN g BRI AER 55—
A AR BIEE S AN E B REAVER BRI GHYEsE - stk
FS VARSI - It riE - A% BT -

—~ BB - NERE R AL - EEAEEES™ (legal continuity) » B
OV FE R E B ARESHINZRITE (by the rules) ~ BEMHLA (ex
nihilo creation) - IR ZHEanPEEE)  BUERILEER] > BT LSRR - 202

NN

sEER#E United Nations Secretary-General (2009: 3-5) Fridssny 6 TEF5EHHA] ~ D) K Brandt 55
A (2011 9-10) 1Y 4 IEFEEFEA -
? Ginsburg (2016 1352> HENRE - AR BN SRR ENEE - TR aasEE
IR o st SR A R A/ NEEEE (maximin strategy ) o U BEAE B G AR RS L U BR BE AT
ﬂtfﬁiZ#ﬁﬁxEZ%mV (Hippocratic ) #R{K e
2 BRIV ERIESE 5 - R Arato (2000: chap. 5) ©
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WEFLG  HREFEARA —HEL  TEREE - BEHE  NEFEREHEY
JFAHIEERR LR (Klein & Saj6, 2012) - fR#E Negretto (2017: 8-9) HI&ET
£ 1900-2005 A 126 HFEEARUL - EHH 40 & (32%) ZRIBFIHEE
RUEHETT 5 HAAYHIEERFIINAR - B R - g ERBUaEE) ~
5o EARRGHEE  WANE A Z IEEN - sERNE R GERIRITHE

BRI A B BT - BRPFE5R I - S BEEURE (ancien regime) P55 - & HI -
HIF BRI DRI EZZE R T T CEEHANELEZANEESE -
EHIEIES] - BB A AT ek B A EBUEZE T 17 (E e HI
MiARHY " | (constituted power™) » FREE - 78 & &5 2 FIFLA BEESHIY
IR ? DAEBEFRIHIE R B - TR s (58 13 k) HUELVEIBFTARYFT
S 2RI 0 T 1789 B, (5 7 16) AIMLE R 9 (EINA I st e BT
757 ? Tushnet (2013: 1988-89 ) #5it » HilFEE AT N RITRERIZERE - 12
RZHBARIEBIEHICIR - B3 Bhizk e ARATHIERE - MsIEERk
A ZIRAY ;AR o RIEE R ER i AR E CHZKREY (call itself into
being) » ROVZIRTASERTFTHRIETHIEE -

ERMANEENGIE - BEIERAME  ERARE—R  FilZ
T2 R A B 5 OB SR RE SR R0 MR - ARV AR
THEIRRR » SRS ARSI - THEEEARTDUERER EHE - 8 %
PEDRRATRR » ] U 2 B A B BUEZ ~ 1SS 5 B S TRV L, » tha]
DU E TR~ SO SRR TR L - A AR A AR

% J5 32 % pouvoir constitue » SR Fy e HIRE « SEEHE -

S FSOR
Every State shall abide by the determination of the United States in Congress assembled,
on all questions which by this confederation are submitted to them. And the Articles of this
Confederation shall be inviolably observed by every State, and the Union shall be perpetual;
nor shall any alteration at any time hereafter be made in any of them; unless such alteration
be agreed to in a Congress of the United States, and be afterwards confirmed by the
legislatures of every State.

% RSO
The ratification of the conventions of nine states, shall be sufficient for the establishment of
this Constitution between the states so ratifying the same.
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7= (Negretto, 2017: 9-11) - Klein £ Sajé (2012: 15-16 ) f2fig - ALbhlFEH T
TSR R E B EETDR P IEE Y - A ZHIHE » SIS - &5
O~ RO - HERA RURRE ) AR - SRHINIVENE 2R AR BN EE
$ (fraud to the constitution ) ~ Hy BR F7E (A Fhfl] » BV ABIAE BB /B 8 B & 11
7% (French Constitutional Law of 1940 ) #l3 ~ DU 4ikei5E 1 T #2824 5 (Enabling
Act of 1933) 45PREES AR -

ff#% Elster (1995: 373-75) » HIFERLEIE (creator) AL PIEE™ B4
1987 FfEZ A AREEE (Continental Congress ) A ERY ~ JAE 1789 FEAYH
FHEERE - MIEEIAE 1949 FHHIEAIE e TG AR E 5 RS -
BEADHEE A ST BNEEB A E R A g R g
2 EFERERETIE - M INFIERG mIFS Nk - KAZEIEINEE
JUA RIS AR E R G B =0 MR E R g R h
%]~ IR ER A RIS ifE - AEHERG <P lE H6 - SERETTA
SR HE—H 7y RS R EERE LA - YA AR S Gy ?
AP » BRANEEBUER IR - RATERERTEEREIE ?

— ~ HIFEERE © FeEF4N Arato (2000: Chap. 7 )~ 5z Negretto (2017: 11-14 ) »
R T ER A O AL 2 E B 288 HE (organic evolution ) (i » BEAIFEEY ~ DL
@3]~ RAITER > HAEEE N R REUTETHIET > BIERTEC CABEE AL LA
B~ BEEIoE (A~ M9k ) » KEVEER (KT F]) - FAARUEEE

R - BV R A AR LAY R e o fR4E Negretto (2017: 12)» fF

% Jackson (2008: 1283-85) g - MBI ENHERFLEEEZEHCA - BEIN ¢ KEAM
FIEM BHE TR AR () ~ BUBFAL (FIER) - B A A T REM YN NE TFIL T ¢ AP ST
ELRA G A EHITEIR 2 F > 2RI > A o] RE A B2 F 2 1 5% FEEBUESE -

¥ BEHITAT S E R EEAARIZE S (advisory council) » BEZRFTRE &% B &% TTHIN
M dpEEz BB - NILHIFBLLESS A EE N - THZ HAEEUEHE (Saunders, 2012:7) »
% [ H I F 5 constituent assembly © Arato (2000: 232-35) 43 By A E L 8E B A AR 11y T A A1)
7 &3k (sovereign constituent assembly )~ DUK EoA & AEFZ I (6 (88 Fil 5 MY FE R & (constitutional
convention ) -
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1900-2005 FfEfdEdtA 124 {EHIFE - Hia 38 {E (31%) ZilE#KS - 68

{E (55%) EEIEHIE  MEGEAGRITILR (2REL) -

&1 BEGIEER

Number Frequency
Constituent assembly 53 12%
Constituent legislating assembly 15 3%
Consdtuent legislature 89 19%
Executive 40 9%
Referendum 6 1%
Constituent assembly 4 executive 42 9%
Constituent assembly + legislature 0 0%
Constituent assembly + referendum 13 3%
Constituent legislating assembly + executive 9 2%
Constituent legislating assembly + referendum 2 <1%
Constituent legislature + executive 78 17%
Constituent legislature + referendum 9 1%
Referendum + executive 57 12%
Constituent assembly + executive + legislature 4 <1%
Constituent assembly 4 executive + referendum 3 <1%
Constituent assembly + legislature + referendum 1 <1%
Constituent legislature + executive + referendum 16 4%
Constituent assembly + executive + legislature + referendum 1 <1%
Other 22 5%

A Ginsburg % A (2009:5.5) ©
SiHA ¢ Hérat 1789-2005 4E R 806 H 7 AHY 460 &Y » HAMAGE -

Elster (2013: 202) 5¢y - {FAIHIE (EARE A (e ] A QERAY = fEAe I WA
(aptitude ) ELFEEFE EAYAIESER. ) ARER1_EA R A~ DU 5/ 0377 - Negretto
(2017:18-19) 45t HIFLLERE & P ENS E - R R PEAHIBUE

A AR AEAE - [RI T DU S B — OB RR R G HY mT R HAS A AL > RS

EiHIER G e e s b A ROME - [ (EfEZE ~ (RER AL SE0GREK -
Bl ERE o] LA B E RN ROFRE Gl A REE S & 2T
R - A o A EE G BEEME G RPEN S - 5THIZRHVE AT RE
GEEEREROUE & - N ZocEA R U A SR AlZ#dRH &

B EmAY (pp. 25-26) -
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Elster (1995: 395) it By 1 BBl G HIMERERZSTE P ERE™ » FERZ (5
B e )50 - Partlett (2012: 193-208) #&37 - JE#HY (extraordinary )
HIERGEUAEARELFIENDE ZEARTME St EBRNE%E &
R ASRFERC & RATE » BT AT AN - B A e RS I B s (R (E T RET T4
Y& TR - EAE HEREHE 7258087 ~ BN - BLEEEREQ4ER S ~ 2R
HER—HE > RIS CREIEENE - SRR ESEUR ; 2A0 - ARG - 26k
HEHT ~ RIETEVERARE - BRI R R HI S A EE B
58N ~ BEUECR R TS - BUEETEE R T 20R1T R EHIE - AIEEP A L
FEHNTRZ ] - BSTAR ISR EBUER - R EE Y - RIRHIEE A
B NEFT (pp. 209, 234-35) ©

=~ PARSHE  HIFBEEHEENE (inclusiveness) - HERLZTEH AL
ERSEBIZNE (Tushnet, 2013: 1994) - &7 RAYE A RSB HERD - it
EEREAR FE L AR EHSHGIE AR AR EE - R
PLRAZ ] s E#S BRI A RKE & D EEIUEZ FE A0S -
PUR N4k ] (Negretto, 2017: 16-18) - &28 » B2 ARSHHZPA L
FERT T 25 A & o B EARE RIS R e A KRB B I DRE - BFEBUAM: -
DLR 5 gt b 32 325 ( Negretto, 2017: 16-17; Tushnet, 2013: 1998-99 )= Tushnet( 2013:
1994, 1998) #5i! - BHXHIT A% - ARASAEEAVIEE T2\ EAUKEEH]
Y AL, (crowdsourced ) » £EE B % » &3 7R BB EHEEEA T CEBEZ)

AR A R R D e R

% Holmes Ed Sunstein (1995: 287-88) ff/y " l#EHysEE (L, (parliamentization of constitution
making ) > 5t EHIE R S EECA(E -

¥ Elster (1995: 395) ZfIE S G RLBIRFE HRES « BERH - FEEEHEER
WTERT ~ TR EZ AR - B REFAERI = E LAYMNT A - FERZ ST E FFFR 2K (] I Bk iy
HE o S Elster (2013) ARINHIE R IVELR ~ HEE - A B HHIR ~ RFBOVEEE - 5w &
Z,NBH (publicity) R R #IFEEE (secrecy ) ~ DL AZAE »

® Saunders (2012:7)~ & Arato (2000: 167 ) EHERE41{a 3ERARCE ~ DU IEE M -
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PETORAVERE R E W EARFAETEENS w2 S RREFRBEE
FEREVAZIE - b EIREEAPT ~ BAAL - BB 2 siBvemEm s
FraafZe (representation) & M/ABETAELNIER (delegate) ~ A DAHKHE
HC RAIRAERYH HZe(E (trusteeship )~ LU 382 B — (L5 HY a5 <2 (mandate )

(Pitkin, 1967) - R I - HIFEARZHSZEE - T B EEREENES
FE AL - BRIFZEEH (deliberation) AYZER - AL » FiEBEREHY
FRUEG NI shE s RE - KBS - SR T ASE A R R
B HET - [FINF A RERR L GBI EAVETsR TR R T & B R TR
RIS A LOAR—; AEH . FAFTE S AR ST C R - SPTaE - [FRE
HFE AT DUEESHEEE - 2RI (logrolling) 2 T84 (Elster, 1995:
387-93) -

EEEBAHIERIEAFI T - JARITE 1791 ~ 1793 FFRYE AR AER B B
BETR5ERL  &ATH Rilt > BEERNEREEHER  BEEasEES - 8
BIEEANE R > FEEIE R E B RER G - HAEER - TR
% - DU BA (Abrato, 2000: 250 ) - Tushnet (2013: 1996-97) $5H » & (t]
FEHRGREEREE 1780 FABWAEEAI TS H - B T SBCULARTAEY £
A R EHEEAR - ERAPT > thEsR  BARLBIRAIER R AR
AICAS R R e 5 56 SGREIK » i AR D RESR KR » R R bR T kit
HE - RS BRI AR TR R REEA — A REA = B A4S
5 TDUEIZ BRI R SO TRT ) AURGIEE"T > ALl HEE A 2%
HIABE ~ R AERREY -

¥ EEqECNEEEZEE (Council of Europe) ffJ Venice Commission (2011: para. 144 ) » 5k 2% Byt S F]
HETHrER ARG = B ~ I EEENE - RKAUSHE R Esim - DUREHEAENEE -

O EREFAIT H FEH AT T & SOHI0T B - RBREI (2019) - S5 (2019) ~ K EFE (2019)
BRI R R B EE 2018 MRS TR, CBBTE 0 2018 5 TR A E (R Y
FFEZEES 0824 FHLFHEZE/NH > 2019 5 FE(fsE > 2019) -

* Elster (1995: 395) 305 - ZEGWNERIEZ ARSI » MAEmAEZ IR Sk
PIRLEARTE - EEITHIERRS (1787) A3AR  ABINVBEIRFEHSY (1789) FBAEMEIE » Mg
PESFAE 1978 fFAHIE 2T A B (P o
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AR A RIS > R/ \ImanEs  SEOENE”  +1
HACHTHT B LI DA AR A A RTRIESS I > AR R ~ SR EE
B > s AR RERIEE IER S8 LHEIERE A HREIIE R
T (Negretto, 2017: 18) - FHE I > FEFECARZAVHIHE T BEREZERTER S
HHERE Rl R B R AT WA BB A S EREE S ]
RESThZ iEtd ks (Saunders, 2012:7) » BN » EEENERVEE HIELHH
IRz B L SRR S YR %8 (qualified majority ) Bt AILL - A
o FE ERACHZERFIEARAEUE (soft law) #24 » hEtEsh - &E
B~ BB E SRR AL - il - EEREEREAFEE - KA ERR
A EEN FFNEEN BT NRIOEN G2 ForiiA sl &t
RIEE AT NEFEE] - F8A R B LALETT - BEEREEREFZEGEIE (Tushnet,
2013: 1999-20 ) -

FIBNEEANE

— BEREAM BUATTEE R - R E A R F A (endurance )
bR —HE AR - i Elkins A (2009: 1-2) » #EEER/VE
i 50 4F > SPEFEIRE 19 4F - il 47 Thomas Jefferson & AV FHEWT - 1
ZIAEMEAIET ~ ROBHIEES T NHEEN 7% » BWREBSRE 5 R
FEI{E 1789 EHIETHIREILF T 200 247 MiSAEIY 1789 J&ka5dr HA 10 JeE™
BB AR BN AR EAVT R - EEEN B G RErEEE A AL -
FER TS KOFHE - BRELS - RECATRE ; i EANEAIER R

B 1778 FRINEE © 1792 $rZEAREN ~ DLF, 1793 7EE %4 (Negretto, 2017: 18 ) « 3521
Bk 3 HINHIE AP IEN S -

* Varol (2016 ) f# 52 £ 19RLM: (stickiness ) » BLszth Mg F A 2435 (maintenance ) ( Berber &
George, 2001 ) -

® Elkins Z A (2009: 1) 287 —(H%EE « A AEEEHEIRERERE L - HERER - THR
it > A EH AR | -
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T 75 AE B (EE BT L PR ES RV IS ~ B2 HBHRE » 5% BUs AR FIBUE
ik - B VSESE (Elkins, etal., 2009: 5-6) -
Elkins 25 A (2009: 2-4) f5i} - REEEESTABUEHIEE FE AR
(sticky ) » Erop 227 IR E 9 2 R P ) © M= AYEittnm - 55
FOEIINZE (DNA) ~ DU IR ERE (CEE)) EREZ - A~ BN - DUKE]
HNIEREE (HREK ~ fEt) thEEEA T RAR - LEUTER » BREH AV AR E R
AR (EfERET ~ SRR ~ BEMHAVERE ? 2REFIEH - B%E
fER#E (HEE -~ E8)  DURIMBIREE (B0 ~ KB - AR ARZHEE - BUF
EE > HEEBUAE - KREERE § AR BE ST G & B R ~ MEB
BB R R R B AYIMERE © 55 ERIER - R TR T A
JRAE LR ~ (T S8 EhiE B DA S BRI - JINEE - M ARSI - RIEE
PR SRR XA ? #Am)EEER - —E R REIRE AN RHVEL » HEA N (Rana,
2012:1018) ? IEMIA B EARLFEFREEZ (constitutional state ) » FEHRFA A
R EN E RV ERRF L ~ WA ZE TR (Venter, 2008: 16; Negretto
2017:20)
T BEERRC A  EAHE L R EOR B2 5 T (unamendable, immutable ) -
SR By TEAEIERR ) (eternity clause ) » EEAIEBIEACEES 79 R AMERRE
(5 L)~ DURGEERRAN (5 20 i - B ElFiaedl) A alEaT » A5 kiAre i
EURESEDAR R - T o 1975 FEFAWA 35 (B EIRRR s SHYMENE AR )
JE  [BEANREENEIFEANEARLER - e - EHEn - REMHE = AR ARE
BEEEXEGGE AN REN L AREE SRR (Tushnet, 2013: 2005;

Klein & Sajo, 2012: 21-22) -

9 B B EBTHE 2 A #) (decide not to decide ) ( Dixon & Ginsburg, 2012) -

O T79.3 ik
Amendments to this Basic Law affecting the division of the Federation into Lander, their
participation in principle in the legislative process, or the principles laid down in Articles 1
and 20 shall be inadmissible.
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Klein 81 Sajo (2012) 525% » @EMRERE ~ BUEHZL (BENSATEGH])
FY SRS BT HY - A1 EE A B IS AR A BEAE 77 B - Tushnet( 2013: 2005-2006 )
HEE EWIBERANERSE » RTTEBEN NRFIFEREER RN N RHIERE ?
st R - ANRBIFRE AT LAERAARAVID A 23R 2810 > AR R RESE 2R
H N ERHIHIRERE > A > ot/ PR S ARy 5 =UHlE DR A AU Z YRR > &
FHIE - (2 (protanto) » SRt —EIRRIAVEAR Ea
=~ BB SN S EEEGGH] (TPORBUFEGH]) AU ~ R s KB
GREHVETIE  EAHEE S ZHUR > A BUB AR IE EAE R RO ~
BRI E R - B RRE R « AT E RV o dErEs ALtk
WRLEATERENREEE  SHEAEFEEND > Fragdant] - WREHm Ot
bR - R EAVEL A TS T RAEARK > HE SRR BUaRE & 28k
AEE R LM R -

TESEAER H ATV BECSHIAEE 1997 R EFRUERER  HH LEAREE" T
EREIFE ) VEE RS - ARZERAEGH] - s RS E R
FERIAFE ] > ZEI AL ES I — B EERS > HEEEa— i EBUa%5E ]
BL - S8l AR R R A R IR E TR T ~ BOR BT > Al > 2/D1TEE
EEHITHY > #RE (accountability ) JEHE ; WIREEH B E RG] > siEATTEHE
BETHYINGE - e PRS- BEEB AR (B 5) ?®Z > S
s BRI - SRR TEMEZE - EPF/ URIER - BMa gk -

® BRI T SOTEIREREE - el IR B VEE I RIEE o AR E NI E AR
CLECREBE R, - 5B SE RIS R EATE 245 (Robert McNamara, 1961 68) > FR(EH
i~ RRERFIILARLE - fURRSRANT » A LI TR A B RS -
6 MFE RSB E BT (FEEATERR) » Rl FEBEEA - R R EBTR 6
PR 2 R EFTA IR A E RS R 2 IR HE SR 2 R0 AR N R4 HIRE S
K R EES PR (MUKR) - SUEAG R R e fs (BY) - HE » MRBERIUAR
H o FELTEEBCT » 49ERR T HEH G > SuE T DR GRS o SR A FIRMNEIE
BB (FREK) » EERGEE R - ERIOAEIR A IO A TR ELH A I TERE »
FRBEEATIE 1A 409 R B FLRRA I 55 DR R R E BU AP RE B & B AR RS S I BT »
T SRR BT © e 0 E — R AT 2

© BRI G E I SRR S > AMESE (2012 : 104-108 - 221-23) -
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kel B R PIRE

IEEM T BT Bt
{TBU#E BT = Bt

5 ZEEBREHNVIEE M KITEE

FH A R 1b > BAPT 1 ARG 2 R FR LA Y A A B B - Elkins 27 A (2009: 3-8)
DIAEFIES - pURTIEREEABE™ » M TRREE AN - 3% - RO
PR T EEASEEEE - KU KEEI R EASEESEEN > 54 KE
N~ AMNRIEE RS ([B 6) - RERY| 7 EEEREEEH - St
B MBI A S ANEEESE - M L2 [MHE B - DA -

BE
\ gg o
% s - e
"
M P~ / \ _
5 5t
o

6 : EEABENRRM %

PP T T — (BRI AR RIS Pk gt - 1%
BERE ~ DU e e B UE N ER - AR B DU RATA imlF R Z R R R
5% (causal link) HyZL:d > NIMREHYEBIRUEARS - EHEE - KEAEFHES
BHITAEmERIEER (HilsE - 1999 : 197-98 ~ 206-10) - [tk - HfI4LER% -

0PI AR - DU R e S (Elkins, etal., 2009: 9)
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SRR T (B S ZR AR IR i IR ~ BB D hIF R EFRERE
K DU BUR RN - Rl ER0aR IS R mE B0 % 0 (Fi1ESE - SAImnst -
2014:118~159~205~250 ) M iE4ia TR HIE £ 3 ( New Institutionalism )
IEER ~ 1l ~ RBUAEE > ik EseEhR TRE TR RACEML - I
BHUG ~ &K% ~ t1E -~ ROUEEREEINER - KERAZZERE Y (contingent)
BUEEI—tb&E T -

HefMI S Frye (2002 )HyE X » FEH HsZ B R EHIE HIRAYHEMENZR (F
BRI - BEERHIT - BURES 2 )~ RIERIREMERIE GLassts - &OBER) (i
1E## > 2012 @ 103-104) - HN R LB ERYEER » QIR A s HA B HY
E{H > BOREEE - REEZGE (state-making) » ARG HFE 1 K& 6 FlE
7 o IR RN —E 0y > AT LUMERRREE - &5t HIER IR -

37
it
%
x
E
tt e
" BN
BE e il
| g | &
= fet
%
)
il
%

7 BRBBNIRLRA

OB RRBUA \ IR ESEE M EEE R B AIRE B e - SCTRER - K
ALREREL » MEUEER AL RN BUERE Ry G Hesis (iEs - 1999 : 197-204) -
* HE - FIERES TEEEYEEHEE
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fifs 1 : FIRHINEF K RF R

A © United Nations Secretary-General (2009: 3-5) -

1-24

D [Task Name | Duration |[December [January _ |February |March [Apni [May [Tune Tuly [August | [October | IS [January _ |February |March TApnl [May [Tune EI [August |
T Agreement on Process: high level 3 mons |
negotiation |
2 335 days
3 Create the Secretariat 2 wks
e Create rules of procedure 2 wks
5 Train/build capacity of staff 3 mons
Train build capacity of staff Dates: 4/09-6/29
6 Plan budget (incl public education 1 mon |
and consultation) H ;
Plan budget (incl public education and ultation) Dates: 423518
7 Public Information Campaign 80 days Public Information Ca
8 Plan and develop materials 1 mon
- Plan and
9 Dissemination 3 mons
Dissemination Dates: 618-9,07
0 Public Consultation Process 160 days Public Consuitation Process
[ 11 Develop strategy (focus groups, 1 mon
questionnaires, village mtgs etc)
velop strategy (focus groups, questionnail
12 Conduct consultation process 6 mons
i3 Collate/synthesize input 1 mon |
ia Assist Drafting Committee/ 295 days |
Constituent Assembly
Assist Drafting Committee/Constituent Assembly Dates: 5/21-7/04
15 |Consti Drafting C 230 days Sonstitutional Drafting Commitiee -
16 Appoint/elect members 2 wks
Appoint&lect Dates: 521-601
17 Create rules of procedure 2 wks |
‘ Create rules of procedure Dates: 60465
i8 Research and expert consultation 2 mons
and expert : 6A8-8/10
i Tnitial draft 0 days
‘ @ nitial draft
20 Engage in public consultation 120 days
‘ Engage in public consultation Dates: 910-2/22
21 Redraft following input from public 2 wks |
consultation
Redraft following input from public consultation Dates: 3/24-3/03
22 | Constituent Assembly 90 days v Constituent Assembly : -
23 Elect/nominate members 1 mon
Elect/hominate members : 2/04-2/29
24 Create rules of procedure 2 wks |
Create nules of procedure Dates: 303-314
25 Debate draft constitution 2 mons
Debate draft constitution Dates:|4,07-520
26 Make relevant amendments 1wk
Make relevant amend! Dates: 602-606
27 | Adoption and br Referendum 20 days Adoption and br Referendum
28 Vote in constituent assembly 0 days . g i .
NOTE: Each country context will determine the appropriate Vote in constituent assembly
sequencing, time and efforts, and activities necessary to assista
29 R 1 mon constitution-making process. This example is merely illustrative, and
serves to underscore the complexity of the process and the need for
i i Dates: 609-7,04
=5 i s adequate advance planning. l
4@ Referendum vote




Mitsk 2 ¢ HIEERREA FIHIER

HEEE M EE

5%

Constituent assembly

National conference

Legislature

Roundtahle

Constitutional commission

Other hodies

Peace process parties

Special bodies

Experts

Electoral management bodies

Governments and their departments

Courts

Referendums

Civil society

Political parties

Starting the process

Road map

Generating ideas

Guiding principles

Civic education

Consultation on draft

Other forms of consultation

Making submissions

Receiving and processing views

Resources management

Managing media

Managing international actors

Making procedural rules

Determining agenda of issues

Making choices on issues

Dealing with divisive issues
(special bodies)

Ensuring technical coherence

Preparing concrete proposals

Technical drafting of text

Adoption of constitution

Implementation

Dealing with problems

Meonitoring and evaluation

Responding to failed processes

AJE © Brandt % A (2011: 33) °
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Fifek 3+ BEOSUE BRI

IL7EREAE 2004 4 8 H A4 EEIYEABIES - RAE - HBEEER{FREESR
FECEHY TSRS ) B REUFR (2005/5/14) » B (2005/6/7) #EfTEHE LR
BEBIRCHIER » [RASSIA ML AV R AR R 8 A R A S
UL 300 fESThHY 244 T > AL G ERARY BUE i il s A BRI T AR E =
FIRERE ROy 2 = > BBRIEFRE R 2004 FELGA T ZRFTMEERZ - 28 > K
DAL RWAEA 19 (LB - (EFERE AN TR > IR
7y 2 —HIFE

HE  TRERNZ &SP > EERENZER SRS - — RIS 8
AARSCE ~ B2 A BB & IS > BN ~ PSR - B @S
BEUEE A EBGHIZ AR AHEH > RS AR - SR PR H]
AEZE Ry 7R DEUGEE ~ HUS 3 - EERER S HBRE - /)
B AR > BEAIREIE ~ BOERE

REZUREMFNES TAREELSE TR (elE - RAf)
s RItE (RS ) ERE - [FA - hERBEFEENEE A= (5 174
i) WEANTHEHEABEBEE (BRI 2 1% =02 HFE
AR Z =Rk ) B8 el DUeHIDAR R R ~ ERGEIRER (11
LUy Z —fek > Wiy Z =i - HER AN 2 =Gk BECEEE  HitH
BIAHER) - LRI R

Ry T ERBRAE A Ry N RAEHR > it @M ERE R - SBAEE A E
fF>z (200/4) BEsEI R BMEFRVE R - [FRREEIR A EE A LR H BRI
LhEE » 2800 - E AV RSCHE IR E B AR R B 2~ DU EZ)IE RIS
H720 0 AIRKE B BRI EEP M - DR E RN AR RN ZEHZ
oEie N5 B R A WA ERNVINE  SAFEETE  BRL—K

" JEIE$E (2007)
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VBEERE 2 —HOARVERE ? P - DU EE AL TR - BERZA
KL - WABIRASEFTLUER - MER - RE T EZEHREERIHR
Fik o BEANG R TEREEMAETR - (FEEEA R ?

RIS SRR B RHY T WA IER S5 PR ) Ry | WP Er 28 P Y
AR o A > BR T o 2 —HIPHELUSN - AERT - BEE TREARNZ
Bl DUREERNIEEN 2P REERIREEE - MM A RET AN
SORIE > W SR N A E B B RS N —F B[Rl AR
FEERAFIU 2 — » LE— e SRRV B B B RAE - AT DURERIR
IRARGERVEE > EEREEIEENRL > SAEIMAR ?

R R EEE EERYEE S U (RN Rk - SRS A A EMTERE R
FHRIERLE RGN\ Ear S Z(E (mandate) AR - HE > MERZKE
2l ~ BB IE PP B AR R BUaE SN MR/ 2 8 B 2R
&% (delegate) ~ E/EEA RAIRAERYE HZ{E (trusteeship) » T2 A E i -
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